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COUNTER STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW. 

1. Where there is sufficient evidence to substantiate 
the findings of fact of the District Judge, can these findings 
be considered “clearly erroneous”! 

2. Did not the District Judge properly find that there 
was no concealment of a material fact in the formation 
of Ocean Marine Policy DE3r>40! 

3. Did not the District Judge properly interpret Ocean 
Marine Policy DE3540 to allow appellees’ indemnification 
for personal injury, death and property claims occasioned 
by the loss of the S. S. “Smith Voyager”! 

COUNTER-STATEMENT OF THE CASE. 

This action arises out of the aftermath of the marine 
disaster affecting the S. S. “Smith Voyager” during the 
latter part of December, 1964, while she was on route from 
Houston, Texas to India. The facts surrounding this dis¬ 
aster have been described previously in Petition of Long, 
21)3 F. Hupp. 172 (S. I). N. Y. 1968), aff'd 439 F. 2d 109 (2d 
Fir. 1971). 

< 11 , August 18, 1964, Anne Quinn Corporation and Earl 
J. Smith, Inc. entered into a contract of insurance. The 
consideration for this contract was a premium of $7,.)00, 
paid by Anne Quinn Corporation and E. J. Smith, for which 
premium the appellant insured Quinn and Smith and their 
vessels, including the “Smith Voyager” for a period of one 
year, for all sums which the assureds should become legally 
liable to pay on account of personal injuries, including 
death. 

The “Smith Voyager” disaster occurred during the 
period when this policy was in effect. Thirty-two members 
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of tlie crow, the personal representatives of the estates ot 
four crew members lost during the rescue operations, and 
the owner of the cargo aboard the vessel filed claims total¬ 
ling $1 (>,000,000 in the limitation proceeding instituted by 
plaintiffs and Sumner A. Long. The Trial Court denied 
tlic petition to limit liability and ordered the adjudication 
of the amount of claimants’ damages. Shortly before oral 
argument on the appeal. Long agreed to pay the claimants 
$1,821,000 in sett lemon* of their claims against him. His 
appeal whs withdrawn s ,, ,‘t to the approval by this Court 
of the stipulation of settlement. Pursuant to Court Order, 
a settlement was approved against Long, without prejudice 
to the rights of the claimants to pursue and recover judg 
ments from Anne Quinn Corporation and Karl J. Smith in 
order to obtain full redress of the respective damages. 

On March .’1, 1071, this Court affirmed the determina¬ 
tion of the Trial Court and remanded for disposition of the 
claims for damages. Petition of Long, 499 F. 2d 109. 

The policy of the primary insurer, The London Steam¬ 
ship Owners’ Mutual Insurance Association Ltd., was ex¬ 
hausted as a result of the Long settlement. Quinn and 
Smith were insolvent. The individual and cargo claimants, 
having received partial payment of their claims under the 
settlement, brought this action in admiralty for a declara¬ 
tory judgment, seeking additional damages, under the ex¬ 
cess policy issued by the appellant. That policy is an 
excess insurance policy whereby American Manufacturers 
agreed to indemnify it- assured for all protection and in¬ 
demnity risks of whatsoever nature, including but not 
limited to those covered by the primary insurance policy 
with respect to all claims for personal injury and property 
damage in excess of $2,000,000 and up to $.>,000,000 for each 
vessel covered, each accident. The term of the policy ran 
from Noon, August 19, 1964 to Noon, August 19, 1965, and 
the annual premium was $7,500. 
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riii' Complaint at bar alleges that under the policy, 
American .Manufacturers was liable to its assured to take 
over the defense of the pending claims and, in the event 
that the assured should lie held liable, to indemnify the 
assured up to the $o,(XK),(MK) limitation of the policy. There 
is uo dispute that American Manufacturers received timely 
notice from their assured of the sinking of the SS “Smith 
Voyager” and of the presentation of the personal injury, 
death and property damage claims. Further, American 
Manufacturers associated with Anne Quinn Corporation 
and Karl .1. Smith in the defense and control of tin* claims 
from the date of its receipt of notice of the collision until 
November llo, 1‘MiS (after the Trial Court’s determination 
that the overloading had caused the sinking of the SS 
“Smith Voyager”), when American Manufacturers noti¬ 
fied Smith and Quinn that it considered the policy to lie 
void and tendered return of the. $7,000 premium, which 
tender was not accepted and tin* check returned to Ameri¬ 
can Manufacturers liy Quinn and Smith on December 4, 
IMS. 

Appellant denied liability under the policy on the fol¬ 
lowing grounds: (1) That the policy was void from its in¬ 
ception because Quinn and Smith did not disclose at the 
time it was issued their practice of overloading their ves¬ 
sels; and u!) That under clause 1(a) of the policy’s exclu¬ 
sions, the policy did not cover Smith and Quinn’s losses 
because they were caused by the intentional overloading of 
their vessels. 

Appellees on the other hand contend that there was no 
fraud with respect to the issuance of the policy because it 
was a matter of common knowledge in the industry that 
“trump” vessels such as the “Smith Voyager”, engaged 
in the grain trade from United States Gulf ports to India 
would leave the Gulf ports loaded to their marks with fuel 
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to reach Caribbean bunkering ports, would then take on 
bunkers for the voyage across the Atlantic Ocean and would 
leave the bunkering ports overloaded. This practice was 
known or should have been known by American Manu¬ 
facturers at the time the policy was issued and, therefore, 
the policy was not voidable. Appellees also contend that 
the overloading of the “Smith Voyager,” which the Court 
found violat' d the United States Load Line Act, 4(1 U. S. C. 
Sec. 85, was, at most, an intentional noncompliance with a 
statute within the meaning of clause 1(b) ot the policy s 
exclusions, entitling the assured to indemnity for personal 


injury and property damage claims. 

The trier of fact, having heard the evidence and hav¬ 
ing had the opportunity to observe the witnesses in their 
testimony, concluded that policy of insurance was not void 
and that appellees were entitled to recover under it to the 
extent that their claims are “occasioned by actual or al¬ 
leged bodily injury (fatal or otherwise) or physical loss of, 
damage to, and/or loss of use ot tangible property. In 
reaching this conclusion, the Trial Court found specifically 
that the vessel owner did engage in the practice of over¬ 
loading the vessels; that the practice of overloading vessels 
bound for the Far Fast at Freeport was a common practice 
in the industry; that the knowledge of the practice of over¬ 
loading at Freeport was widespread in the industry; and 
that the appellant knev or should have known of it. These 
findings were based upon substantial, credible and ch.ii 
evidence which at no tjme was contradicted by appellant. 
When viewed against the factual legal backdrop of this 
action, American Manufacturers’ appeal should be dis¬ 
missed and the findings and conclusions of the ( it below 
sustained. 
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ARGUMENT. 


I. An Insurer Is Charged With Knowledge of Practices in 
the Industry and May Not Disclaim Unuer a Policy 
of Marine Insurance Because of a Non-Disclosure of 
a Fact or Practice When That Practice Is of Some 
Notoriety and Where the Insurer Therefore Should 
Have Been Aware of the Practice or, by a Degree of 
Inquisitiveness, Would Have Made Itself Aware of 
the Practice. 

While the doctrine of “uberrimte fidei” is viable in 
the maritime field, that concept has no bearing whatsoever 
where the fact which allegedly was withheld was known in 
the industry In this regard, the underwriter may not 
claim ignorance of custom and usages of the trade which 
he attempts to insure. Thus, in Couch on Insurance, the 
concept is clearly stated that 

“The underwriter of a marine risk is presumed 
to bo acquainted with the general course and incidents 
of trade, with the general risks affecting commerce 
with particular countries, and with the established im¬ 
port of terms used in their contracts, and such facts 
need not be disclosed. General, established, and 
notorious usages are also presumed to be known to 
the underwriter, and need not be disclosed, as well as 
the nature and circumstances of the trade involved 
and the usual course of loading or unloading at particu¬ 
lar ports, or a usage to prolong the ship’s stag.” 9 
Couch 2d, Insurance Sec. 118.88 (Emphasis supplied) 

In the case of Planche v. Fletcher, 99 Eng. Rpts. 164 
(1779) wherein a marine underwriter attempted to disclaim 
on a policy because the vessel had been leaving England 






(i 


Argument 


with papers which did not indicate the true nature of her 
voyage, Lord Mansfield stated: 

“This verdict is impeached upon two grounds. 1. It 
is said, there was a fraud of the underwriters in clear¬ 
ing out the ship for Ostcnd, when she was never in¬ 
tended to go thither. But I think there was no fraud 
on them,—perhaps not on anybody. What had been 
practiced in this case was proved to be the constant 
course of the trade, and notoriously so to everybody .” 
99 Eng. Rpts. at 1(55 (Emphasis supplied) 

In Stewart v. Hell, 106 Eng. Rpts. 1179, 1180 (1821), 
the Court stated: 

“The underwriter is presumed to be acquainted with 
the usual course of the voyage and to take a premium 
accordingly.” 

In Buck <f: Hedrick v. The Chesapeake Insurance Com¬ 
pany, 20 U. S. 151, 7 L. Ed. 90 (1828), our Supreme Court 
stated: 

“A knowledge of the state of the world, of the allegi¬ 
ance of particular countries, of the risks and embar¬ 
rassments affecting their commerce, of the course and 
incidents of the trade on which they insure, and the 
established import of the terms used in their contract, 
must necessarily he imputed to underwriters. Accord¬ 
ing to a distinguished English jurist, Lord Mansfield, 
in Belly v. The /loyal Exchange die. (1 Burr. 341), ‘the 
insurer, at the time of underwriting, has under his con¬ 
sideration the nature of the voyage, and the usual man- 
^ner of conducting it. And what is usually done by 
such a ship, with such a cargo, in such a voyage, is 
understood to be referred to by every policy.’ ” (2G 
U. S. at 160-1G1) (Emphasis supplied) 
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In DcLonguemere v. New York Fire Insurance Com¬ 
pany, 10 N. Y. Rpts. 120 (1813), Chief Justice Kent stated, 
in connection with a marine underwriter’s attempt to dis¬ 
claim on the basis that the assured did not disclose the 
conditions at one of the intended ports of call of his ves¬ 
sel, stated: 

“The parties to the policy are to be presumed to have 
been acquainted, at the time of the subscription, with 
the nature and situation of the places to which the 
contract relates . . . these were matters of fact and 
of general notoriety which both must be presumed 
equally to know.” 10 N. Y. Rpts. at 124-126 (Em¬ 
phasis supplied) 

And in Maryland Insurance Company v. Bathurst, 5 
Gill & Johnson, 130 (Md. 1833), the Court stated: 

“Neither can the Maryland Insurance Company in 
this case, be deemed uninformed of the practice of 
chartering neutral vessels at London and elsewhere, 
by the agents of the Spanish South American Govern¬ 
ments for the transportation of military stores and 
troops; nor of such vessels being sold to the agents, 
deliverable in South America, for the purpose of being 
there used as national cruisers. These were facts of 
universal notoriety in the commercial ivorld, at the 
time of the issuance on The Budget; are a part of the 
public history of that epic against the light of which 
this Court cannot shut their eyes, and of which the 
law imputes knowledge to the appellants .” 5 Gill & 
•Johnson at 226 (Emphasis supplied) 

In Calbreath v. Gracy, 4 F. Cass. 1030 (D. Pa., 1805), 
it was stated: 

“For, most certainly, it is the duty of the underwriters 
to know the course of the trade which they engage to 
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insure; and it will not afterwards lie in their mouths 
to object, that the assured had not disclosed what they 
knew, or ought to hare known. ’ 4 I*. Lass, at 10.)*. 

(Emphasis supplied) 

Clark et al. v. Manufacturers' Insurance Co., 49 U. S. 235, 
248: 

“The insurer must he presumed to know what is mate¬ 
rial in the course of any particular trade—its usages 
at home and abroad, and those transactions which are 
public, and equally open to the knowledge of both 
parties.” 

See also Livingston tf Gilchrist r. Maryland Insurance 
Company, 11 IT. S. 500 (1S13); Norris r. Insurance Corn- 
pang of North America, 3 Yeats 84 (1S00): Maritime Insur¬ 
ance Co., Ltd. v. M. N. Dollars S. S. Co.. 177 F.^127 (9th 
Cir., 1910); and Northwestern S. S. Co.. Ltd. r. Maritime 
Insurance Co., Ltd., 1(51 F. 100 (W. 1*. Wash. 190S). 

The Trial Court found that at all times relevant to 
this litigation, it was a common practice for vessels en¬ 
gaged in the grain trade from Gulf ports to India to take 
on excess bunkers < the port of Freeport, thereby leaving 
port in an overloaded condition, and that the practice ot 
overloading vessels at Freeport was a common practice 
of the trade and widely known. The Court further found 
that the insurance carrier in this matter knew or should 
have known of this practice. According!", the Court de¬ 
termined that the policy of insurance was not void and that 
appellees were entitled to recover under it. 

It is now well established that findings of fact of a 
Trial Court shall not be set aside unless they are clearly 
erroneous. McAllister v. I . 548 U. S. 19 (19.>4); (>uz- 

man v. Piclr.rilo, 369 U. S. 698 (1962); Rule 52(a) 
F. R. C. P. 




Argument 


9 


Thus, in the matter of SS Omnium Freighter v. North¬ 
west Marine Iron Works, Inc., 341 F. 2d 420 (8 Cir. 1965), 
it was stated: 

Determination of fact issues based upon con¬ 
tradictory and disputed testimony rests peculiarly with 
the trier of facts, in this case, the District Court, sifting 
without a jury. It was the duty of the Trial Judge, 
after hearing the testimony and seeing the witnesses, 
to (ind the facts and draw conclusions therefrom. . 
Appellate review of such findings is extremely 
limited." (Emphasis supplied) 341 F. 2d 420, 423. 

In the case at bar, there is no question but that the Court’s 
finding is amply supported by the record. 

There can be no question but that the practice in¬ 
volved of leaving Freeport overloaded was a well-estab¬ 
lished and well-known practice in the industry. 

It developed at trial that Marine Consultants & De¬ 
signers, Inc., a firm of naval architects employed by appel¬ 
lant, made a study ot appellees’ records pertaining to the 
alleged overloading of thirteen of the seventeen vessels 
operated by the appellees and covered by the policy. This 
study disclosed that between February, 1963, and August 
13, 1964 (the inception date of the policy), thirty-seven 
voyages were made from United States Gulf ports to the 
Far East via Freeport, and on thirty-six of these voyages 
the vessels departed from Freeport overloaded. With re¬ 
spect to the thirty-seventh voyage, the study concluded 
that the vessel was “probably overloaded,” though the 
specific records to prove it were not available. Subse¬ 
quent to August 13, 1964, during the period the policy was 
in effect, Marine Consultants & Designers, Inc. studied 
nineteen voyages of appellees’ vessels from Gulf ports to 
the Far East via Freeport and Ceuta. Of the nineteen 
voyages, there was evidence of overloading on seventeen. 
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Mr. Charles Diamond, Vice President of Dyson Ship¬ 
ping Company, which since 1952 lias handled the shipping 
of bulk grains from the United States to India, testified 
that in the period from 1962 to 1964 the Indian government 
was shipping “four or five or more millions ot tons ot 
grain” from the United States to India. Dyson shipping 
records indicate that of the approximately 160 voyages 
made each year to India—by vessels operated by appellees 
as well as others—approximately 90 percent were made 
with loads exceeding the tonnage for which the vessel wag, 
chartered. 

The ship’s officers who were called to testify made it 
abundantly clear that this practice was a general practice 
in the industry and was well known throughout the in¬ 
dustry. Captain Scarpello (136a), stated “It was common 
knowledge ‘ J1 of us. We all knew it.” Captain DiVeiiti 
stated that this practice was being done constantly and 
that it was common knowledge in the industry (141a). 
Other captains were prepared to testify to the same tact, 
however, they were not placed upon the stand because 
it was determined that the evidence would be merly cumu¬ 
lative. 

Further, it was stipulated by counsel that had ( aptam 
Garth Hoad testified, he would have testified that the 1 nited 
States Coast Guard was well aware of this particular prob¬ 
lem of overloading of ships at Freeport (l,>9a-lb0a). ( »P- 
tain Read was in charge of marine inspection for the l nited 

States Coast Guard. 

It is abundantly clear that the insurance underwriting 
community, as early as November 15, 1962, was aware of 
the practice of overloading by taking bunkers at Freeport. 
This was the subject matter of one of the regular meetings 
of the Board of Managers of the American Hull Insurance 
Syndicate, which Syndicate is composed of the great 
majority of marine underwriters (117a). 
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Appellant's expert, Suehrstedt, indicated that a 
Liberty or Victory ship, engaged in a Gulf Port to South 
Asia run, would hi* overloaded if it carried more than 
!),400 tons of cargo. The destination of vessels and the 
amount of cargo that they carry is published by the Mari¬ 
time Research Service on a weekly basis and the Journal 
of Commerce (112a). Mr. Blackman, the marine engineer 
for the Appellant, admitted that their office received both 
Lloyds’ and the Journal of Commerce (55a). A review 
of the weights listed by Mr. Diamond indicate that the 
great majority of the vessels carried cargo in excess of 
10,000 tons. Further, appellant’s own expert made it 
abundantly clear that, by an analysis of the dead weight 
of the vessel as compared with the tonnage, most of the 
Quinn-Smith vessels were overloaded. A mere review of 
the documents available to the insurance company, which 
documents were received by the insurance company, would 
have revealed the overloading of the vessel. As was stated 
by the Supreme Court of Massachusetts in the case ot 
Green v. Merchants Insurance Company, 27 Mass. 402 
(1830): 

“It may be very true that underwriters are not, under 
all circumstances presumed to be aeejuaiuted with all 
the intelligence contained in the papers taken at their 
office. Hat the general presumption is, that the agents 
of the offirc will examine with sow care, the items of 
marine intelligence which are expressly designed, 
speedily to diffuse information upon a subject so im¬ 
mediately interesting to th'm, especially in relation 
to vessels belonging to their own port." 27 Mass, at 
406-407 (Emphasis supplied) 

The testimony of Mr. Robert Dwellv was of prime 
importance in the resolution of this matter. Mr. Dwellv 
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was a marine underwriter for the Insurance Company of 
North America for 27 years and prior to that was with 
the Maritime Insurance Company in Liverpool, England. 
He was the representative of the Insurance Company of 
North America as Board Manager of the Board of Direc¬ 
tors of the American Hull Insurance Syndicate, which was 
made up of approximately seventy underwriting com¬ 
panies. Mr. Dwelly was in attendance at the meeting in 
19(52 where the Syndicate had brought to its attention the 
fact of the use of Caribbean ports for bunkering and over¬ 
loading of vessels. 1 


1. So clear was this practice that following the marine disaster 
upon which this case is based, in a volume entitled “Touching the 
Adventures and Perils, the American Hull Insurance Syndicate”, 
it was stated as follows: 

"The year’s best-publicized marine disaster, though it cost 
the syndicate only $406,151 was that which overtook the Victory- 
type American tramp ship, the Smith Voyager. En route from 
Houston to Indian ports, fully laden with grain, this vessel had 
stopped at Freeport in the Bahamas, following common shipping 
practice, to top off her oil bunkers for the long voyage ahead. 
Without question, (and not without precedent), she left Free¬ 
port overladen. 

“Five days later, in heavy mid-Atlantic weather, she was 
stopped by an engine breakdown, took a sharp, permanent list, 
and had to be abandoned, four lives being lost in the course of 
rescue operations by a German freighter. Taken in tow tor 
Bermuda, she foundered on December 27th. After some de¬ 
liberation, the syndicate determined to pay the total loss, 'with¬ 
out condoning the overloading which seemed apparent in the 
case,’ and with a stipulation, ’that consideration be given to an 
appropriate advise, presumably through marine brokers, of the 
syndicate’s strong feelings regarding violations of .afety regula¬ 
tions'. An ironic aspect of this casualty was that, at a Board of 
Managers Meeting two years earlier, it had been asserted, 'That 
there is apparently no specification in bunkering ports such as 
Freeport with respect to the draft of vessels taking on fuel and 
water,’ and that, ‘vessels, already deeply laden with cargo, on 
entering the bunkering port, were sailing below their marks.’ 
It took the Smith Voyager to drive the point home." (82a-84a) 
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In regard to the obligation of the underwriter, Mr. 
Dwelly testified as follows: 

“By Mr. Baris ii : 

“Q. Sir, would you say that an underwriter is 
charged, a good underwriter, let s say, is charged to 
make himself knowledgeable on what’s going on in 
the industry! 

“A. Definitely.” (129a) 

Later in his testimony, and in answer to the Court’s ques¬ 
tions, the witness testified as follows: 

“The Court: Let me ask you this: Is a broker 
apt to know if, not saying this is the fact in this ease, 
but let’s assume that this fleet of vessels was over¬ 
loaded on a regular basis. Is that something the 
broker is apt to know! 

“The Witness: No, I would rather, if it’s done 
on a regular basis I would rather charge the under¬ 
writer that lu* should have knowledge ot that tact, 
if it’s a part of the trade lie is charged with the re¬ 
sponsibility of knowing the practices of the trade. 
He doesn’t- 

“The Court: Is overloading a practice of the 
trade! 

“The Witness: It was in this particular instance, 
I assume. 

“The Court: Maybe you and 1 have different 
views on practice. What do you mean by practice? 

“The Witness: Well, 1 would assume that if, just 
for the purpose of illustration, if 20 vessels sail from 
Freeport. IS of which were overloaded, I would assume 
it was a practice of the trade. 
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“The Oorur: What trade? 

“The Witness: This particular grain trade. 

“|tv Mu. Kai.aid.iian: 

“Q. You moan tin* owners’ practice in that trade? 

“ A. The ownors, plural. 

“Q. I it in talking ahold I ho ownor insurers’ prao 

tiro. 

“Mu. lUuisii: 1 think ho answered that already. 

“A. Vos. 

“Tiie Cohut: I take it that is something that yon 
would fool that an umlorwritor would ho looking out 
for, would ho? 

“Tiie Witness: Yos, ho should. Ilo should llo 
should. You *oo, it's an awfully dillieidt thing to re- 
duoo to a oonoroto torni.” (ldlia-l.'k'hi) 

Accordingly, tlioro is no ipicstion hut that I ho insurance 
oarrior in this niattor is charged with I ho knowledge of 
I ho praolioo in tho industry, i.o., of overloading by Hu* use 
of hunkering at Caribbean ports. This being tin* oaso, 
thoro is no <|i<iostion hut that thoir attonipt at avoidance of 
tin* polioy is not propor. 

Appollant argues that tho micontrudictcd testimony 
of Dwolly and otliors did not domouslralo appollantV 
knowledge of tho praolioo of overloading. However, the 
lest is not whether the eompany had aetual knowledge, hut 
whether the praolioo was one <d‘ which they should have 
lu'eu aware, butting to one side the fact that it is incon¬ 
ceivable that appellant did not have aetual knowledge of 
this practice, there can he no «|ucs!iou hut that they should 
have known. Certainly, appellant's co-insurer of the 
• •Smith Voyager,” the American Hull Insurance Syndicate, 
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had actual knowledge of the practice. Certainly, the vari¬ 
ous mariners who testified and who could have testified 
had actual knowledge of the practice. Certainly, the Coast 
Guard had actual knowledge of the practice. And the 
slightest inquiry into the Journal of Commerce or any 
of the other documents which were available to this com¬ 
pany would have given them the actual knowledge of the 
practice. Appellant’s desire to convince this Court that 
it lacked the corporate knowledge that was possessed by 
practically every other American marine underwriter, be¬ 
cause one member of its staff lacked personal knowledge 
of the practice, does not amount to the requisite burden 
of proof which the law imposes in this matter. It is im¬ 
portant to note that with all of the facilities available to 
the defense, no evidence was adduced to the effect that 
the practice of the Smith Company was not a recognized 
practice in the industry and one which was well known, 
widespread and practiced by other companies as well. 2 

Nor was Blackman's testimony relevant. The test is 
not what the insurance company knew; the test is wlmt is 
imputed to the insurance company because of a practice 
in the industry. A carrier may not avoid liability by fail¬ 
ure to pursue a reasonable degree of inquisitiveness. In 
this regard, Mr. Dwelly testified: 

By Mb. Babisii: 

“Q. And if there is something that is material, 
that he considers material to his risk, wouldn’t you 
say that he has an obligation to ask that question in 
his questionnairesf 

2. ApiH’llnnt’.s reliance on cases such as Gnljstream Cargo, Lid. 
7’. Reliance Ins. Co., 409 F. 2d 974 (5th Cir. 1969) is misplaced. 
In the cited case, the "material fact”—the structural integrity of the 
vessel—was one which was uniquely known only to the insured. In 
the case at har, we are dealing with an unfortunate, hut undisputed, 
industry-wide practice in the South Asia grain trade which was 
known to all facets of the martime community. 
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“A. That obligation comes from within himself. 
A good underwriter, yes, ho will ask a lot of questions. 
Sometimes to the extent that brokers will not come 
back too often because they can find others that don’t 
ask the questions, it’s easier to place risks. 

“Q. Mr. Kalaidjian read to you from this book, 
‘Property and Liability Insurance Handbook,’ and 
read to you from your particular section or contribu¬ 
tion to that handbook. I read you a sentence and ask 
you whether this also is not what you said and is not 
accurate. 

“ ‘In the absence of the necessary degree of in¬ 
quisitiveness on the part of the insurer he will be 
deemed to have waived the information insofar as 
that particular material fact is concerned.’ 

“Isn’t that what you said? 

“A. That is so. 

And that is accurate? 

“A. Yes. It’s my opinion, I menu. That’s my 
opinion. 

“Q. Yes. 

‘ ‘ Now,- 

“A. I think you will find there are cases decided 
on it. 

“Q. In that way? 

“A. Yes. 

“Q. Lid you not also sav, sir, the first sentence 
on page 254, speaking now of the obligations of the 
insurer as distinguished from the assured, ‘As to the 
insurer, he is charged with knowing matters of general 
knowledge and being well-informed about trade usages 
and customs, routes, port conditions, as to handling, 
packing, the peculiarity of particular cargo, and in 


Argument 


17 


the absence of the necessary degree of inquisitiveness,’ 
to use your language in this particular line, ‘—he is 
deemed to be waived the necessity for that informa¬ 
tion.’ Isn’t that accurate! 

“A. That is my judgment.” (129a-130a) 

In this regard, it should be noted that in the applica¬ 
tion for insurance there were no specific questions as to the 
issue of loading. Further, appellant’s marine engineer 
stated that he never asked anyone whether they overloaded 
their vessels (58a-59a). It may be remembered that Mr. 
Blackman stated that insofar as the marine risks were 
concerned, his only care was the number and type of ves¬ 
sels in appellees’ fleet. He did not care where the ves¬ 
sels were sailing, nor did he care what type of cargo was 
being carried by the vessels, nor did he ever discuss with 
any pending insured- the nature of their business nor the 
cargoes they carried (58a-59a). As was stated in the 
case of “The Bedouin’’, 7 Aspinall, Reports of Maritime 
Cases 391: 

“The assured is not bound to tell the insurer what 
the law is. He is bound to tell him, not every fact, 
but every material fact. His obligation is this, that 
if he is asked a question—whether a material fact or 
not—by the underwriters, he must answer it truly. If 
he answers it falsely with intent to deceive, though it 
may not be a material fact, it will vitiate the policy.” 

In this regard, Mr. Dwelly, in his chapter on marine 
insurance in the “Property and Liability Insurance Hand¬ 
book”, page 2. r )4, stated as follows: 


“As to the insurer, he is charged with knowing 
matters of general knowledge and being well informed 
about trade usages and customs, route, port conditions 
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(for example, whether goods are loaded and/or dis¬ 
charged by lighters), stowage, packing, and the pecu¬ 
liarities of a particular cargo (for example, tea bein& 
susceptible to taint from other cargo of certain types). 
However, in this day and age of constant change and 
high degree of specialization, an insurer is well ad¬ 
vised not only to keep himself as well informed as 
possible hut also to be certain to ask for any and all 
information he may need to evaluate the risk. It 
must he kept in mind that the insured and his broker 
need not disclose every minute detail. As Frederick 
Templeman and C. T. Greenacrc say in their authorita¬ 
tive work on marine insurance, ‘If sufficient is dis¬ 
closed with regard to a material fact to enable an 
underwriter (insurer) to ask for further information, 
if he wants, that is enough.’ In the absence of the 
necessary degree of inquisitiveness on the part of the 
insurer he will be deemed to have waived the informa¬ 
tion insofar as that particular material fact is con¬ 
cerned. ’ ’ 

Certainly, there can be no question hut that the in¬ 
surance carrier in this case failed to exercise even the 
slightest degree of inquisitiveness. There can he no ques¬ 
tion but that the practice in which the Smith vessels were 
engaged—of overloading—was well known in the industry. 
It was known by the mariners and the insurance carriers, 
as well as the Coast Guard. Under these circumstances, 
one cannot put bis head in the sand to avoid information 
so as to afford it the right to collect premiums on the one 
hand and the ability to disclaim on the policy on the other. 

One must question the sincerity of the carrier in tin* 
case at bar. There can be no question that the defense of 
concealment was an afterthought, designed to avoid the 
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payment under the policy. On May 13, 1965, nearly six 
months following the “Smith Voyager” loss, in a letter 
addressed to Frank B. Hnll and Company, the defendant 
chose not to renew the policy involved in this matter and 
stated in this letter: 

“Referring to om previous discussions, our companies, 
as you know, quite some time ago decided to discon¬ 
tinue their participation in the Bumpcrshoot business. 

“Accordingly, and /or that reason alone, insofar as 
the above three policies are concerned, we shall be ob¬ 
liged not to renew our interest upon their respective 
expiry dates. 

“i Please be assured that our declination to renew is 
not based upon a change of opinion as to the respective 
risks as such. ...” (421a) 

This letter was written after the “Smith Voyager” 
loss and after the Coast Guard hearings. It was written 
at u time when overloading had already been established 
as a basis for the disaster. 

Accordingly, the findings of fact of the Court below 
were bottomed upon overwhelming and uncontradicted evi¬ 
dence dealing both with the practice of overloading and 
the general knowledge of the industry concerning ♦' , well- 
publicized and widespread custom. 

Appellant’s reliance on such cases as Cudahy Packing 
Co. v. Narizenfeld, 3 F. 2d 560 (2nd Cir. 1924); Central R. 
Co. v. Schirh, 38 F. 2d 968 (3rd Cir. 1930) and Ramsauer, 
et al. v. United States, 21 F. 2d 907 (9 Cir. 1927) is ob¬ 
viously misplaced. These cases stand for the proposition 
that custom may not be pleaded as an excuse for violating 
the law. That is not the issue in the ease at bar. The 
Court below did not excuse the activities of Smith and 
Quinn and appellees did not argue that Smith and Quinn 
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were justified in overloading the vessels because others did. 
The thrust of the evidence as to custom in this case went 
to the issue of knowledge on the part of the appellant and 
not to the issue of standard of care. The District Court’s 
findings of fact are amply supported in the Record and 
the Court’s conclusion that the policy could not be voided 
is cornet. 

II. The Court Below Correctly Interpreted Ocean Marine 
Policy DE3540 to Allow Plaintiff’s Indemnification for 
Personal Injury and Property Claims Occasioned by 
the Loss of the S. S. Smith Voyager. 

Having recognized its inability to void Ocean Marine 
Policy I)E3f)40 on the basis of concealment, appellant has 
chosen to defend on the ground that the loss of the “Smith 
Voyager’’ was excluded from the contract. This argument 
was quite correctly dismissed by the Court below. 

Appellant’s Ocean M""ine Excess Policy, No. DE3.'40, 
contains in its sevcion labelled “Exclusions” two pertinent 
parts: 

“1(a) This policy shall not apply to indemnify an 
Assured whose dishonesty or fraud, committed individ¬ 
ually or in collusion with others, caused the loss for 
which that assured seeks indemnity; nor 

(b) to indemnify any Assured against claims based 
upon any intentional non-compliance with any statute 
or regulation unless such claim(s) he for damages oc¬ 
casioned by actual or alleged bodily injury (fated or 
otherwise) or physical l^ss of, damage to, and/or loss 
of use of tangible property . . . .” (ICoa) (Emphasis 
supplied) 

There can be no question but that the claims asserted 
against the assured are for “damages occasioned by actual 
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or alleged bodily injury” and “physical loss of, damage 
to, and/or loss of use of tangible property.” Therefore, 
it follows that appellees fall within the protective orbit 
of clause 1(b) and are entitled to recover under the terms 
of this policy. 

In a vain attempt to escape from tlie clear meaning of 
its own pre-printed contract, appellant argues that the 
word “any” contained in exclusion 1(b) was not intended 
to cover an assured who actually participated in the in¬ 
tentional non-compliance with the statute. This argument 
is devoid of merit, both in fact and in law. 

One need only turn to “any” standard dictionary to 
find the definition of the word “any” when used as an 
adjective: 

“1. one or some indiscriminately or whatcvt kind: 

a: one or another taken at random (ask-man 

you meet) b: Every— used to indicate one selected 

without restriction (- child would know that) 

2. one, some or all of whatever quantity: a: one or 
more—used to indicate an undetermined number or 
amount (have you-money) b: All —used to in¬ 
dicate a maximum or whole (needs-help he can 

get) c: a or some without reference to quantity or 
extent 3. a: unmeasured or unlimited in amount, 
number or extent (-quantity you desire) b: ap¬ 
preciably large or extended (could not endure it- 

length of time).” 

Webster’s Seventh New Collegiate Dictionary, at p. 40. 

Clearly, then, the phrase “any Assured” factually applies 
to Anne Quinn Corporation and Earl J. Smith Co. The 
meaning of exclusions “a” and “b” is that an assured 
will not be indemnified for the loss of his own property 
when said loss is caused by his own dishonesty or fraud, 
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but will be indemnified to the extent of any claims of third 
parties for either personal or property damage occasioned 
by the same loss. In the context of Ocean Marine Excess 
Policy DE3540, Anne Quinn and Smith may not be indem¬ 
nified for the loss of the S. S. Smith Voyager itself, or any 
interest they may have had therein, but are to be indemni¬ 
fied for the claims of the crew and the owners of the cargo. 

To state, as appellant does, that there are no “public 
policy” considerations favoring recovery under tuO con¬ 
tract, is to ignore the overwhelming body of law which 
recognizes that if a reasonable construction can be placed 
on an insurance contract that would justify recovery, it 
is the duty of the Court to so construe it: 

“It is well settled that when any provision of an in¬ 
surance policy is subject to more than one reasonable 
interpretation, the interpretation favoring the insured 
is adopted since the insurer authors the contract. It 
is also well settled that exceptions and words of limi¬ 
tations will be strictly construed against an insurer, 
and if a leasonnble construction can be placed on the 
contract that would justify recovery, it is the duty of 
the Court so to construe it.” Aetna Casualty and 
Surety Co. v. Stover, 327 F. 2d 288, 290 (8th Cir. 1964) 
(citations omitted) 

The law does not distinguish policies of marine insurance 
on this ground. See Allen N. Spooner <(' Son , I nr. r. Con¬ 
necticut Fire Ins. Co., 314 F. 2d 753, 755 (2nd Cir. 1963). 
The basis for this public policy rationale is the simple fact 
that it is the insurer, appellant, who writes the contract 
and as one court stated: 

“If the companies were permitted to write clear 
clauses of liability at one point and obscure negations 
of liability at another, and to maintain successfully 
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the prevalence of the latter over the former, the temp¬ 
tation to sell on one clause and defend on the other 
would be dangerous. If there be any ambiguity in a 
contract, it is the fault of the company alone, and, as 
we have said, the companies are fully equipped to 
a^oid ambiguities.” Hayes v. Home Life Ins. Co., 
168 F. 2d 152, 154-55 (D. C. Cir. 1948). 

Thus, even if there were some possible ambiguity in the 
exclusionary terms of the policy, the law requires that it 
be interpreted in favor of recovery. 

The Trial Court recognized the compelling public 
policy reasons demanding recovery 

“As between the insurer (who undertook the risk on 
the basis of its calculation of previous premium and 
loss experience, where the vessels traded, their cargo, 
upkeep, handling, management, and other factors relied 
upon by their underwriters) and the individual and 
cargo claimants (who were innocent of any misrepre¬ 
sentations or wrongdoing), the insurer should bear 
the risk that the insured might violate a statute or 
regulation which would cause a loss. As this court 
found, the cause of the Voyager’s sinking was the over¬ 
loading, which violated the Load Line Act, 46 U. S. C. 
§85 et seq. As such, it constituted ‘non-compliance 
with [a] statute’ within the meaning of clause 1(b), 
entitling the plaintiffs to indemnification for the per¬ 
sonal injury and property damage claims.” 

Anne Quinn Corp. et al. v. American Mfg. Mut. Ins. Co., 
369 F. Supp. 1312, 1318 (S. D. N. Y. 1973). 

Appellant’s argument that the premium for policy 
DE3540 did not take overloading into account is belied 
by the testimony of its own marine , anager that he did 
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not know what factors were taken into account in the setting 
of the premium (80a), and by clause 1(h) itself which 
clearly anticipates that claims might be asserted for losses 
occasioned by the intentional violation of a statute. The 
argument that the individual crew members “assumed the 
risk” of their own injuries and deaths, thereby losing 
their “superior equities”, is at once both so legally un¬ 
sound and ethically repugnant so as not to merit a reply. 

In short, by the very terms of the policy itself, ap¬ 
pellant is precluded from disclaiming liability. The judg¬ 
ment of the Court below should be affirmed. 

CONCLUSION. 

The judgment of the Court below should be affirmed. 

Respectfully submitted, 

Marvin I. Barisii, 

Sanford I. Jablon, 

Abraham E. Frf.edman, 

Attorneys for Personal Injury and 
Death Intervenors-Appellees. 
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